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SUPPLEMENTAL BRIEF 

The Court directed the parties to file supplemental briefs to address “the 

impact on this case, if any, of the Los Angeles County Department of Public 

Health’s order of December 19, 2020.”  9th Cir. Dkt. 13.  The Court also ordered 

the parties to address five specific questions.  Defendant-Appellee Governor Gavin 

Newsom responds to the Court’s queries herein. 

I. LOS ANGELES COUNTY’S PUBLIC HEALTH ORDERS  

LA County’s December 19 Order has no impact on this case because it has 

been superseded.  In addition, even while in effect, the Order did not excuse 

compliance with the State’s directives, and nothing in that Order undermines the 

State’s demonstration that its restrictions on worship services are narrowly tailored. 

The December 19 Order was superseded by a modified order issued on 

December 29 (attached hereto).  The modified order makes clear that the County’s 

orders do not supersede any State’s Orders: 

This Revised Temporary Order is consistent with the provisions in the 
Governor’s Executive Order N-60-20 and the State Public Health 
Officer’s May 7, 2020 Order, that local health jurisdictions may 
implement or continue more restrictive public health measures in the 
jurisdiction if the local health officer believes conditions in that 
jurisdiction warrant them. Where a conflict exists between this Order 
and any State public health order related to controlling the spread of 
COVID-19 during this pandemic, the most restrictive provision 
controls, unless the County of Los Angeles is subject to a court order 
requiring it to act on, or enjoining it from enforcing, any part of this 
Revised Temporary Order.[] 
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Attachment, at pp. 3-4 (emphasis added).  The modified order also explicitly 

recognizes that LA County has “has no jurisdiction over and does not affect the 

State Public Health orders.”  Id. at p. 4 (emphasis added). 

 Accordingly, LA County’s currently operative COVID-19-related public 

health orders have no effect on the restrictions on worship services imposed by the 

State.  The Blueprint for a Safer Economy prohibits indoor worship services in 

Tier 1 counties, including Los Angeles County, and the Regional Stay-At-Home 

Order, which is currently in effect in Los Angeles County, also prohibits indoor 

worship services.   

 In addition, to the extent LA County previously purported to supersede these 

prohibitions, its order was without legal effect, as the December 29 modification 

implicitly acknowledges.  The prior December 19 version of the LA County’s 

Order provided, with respect to houses of worship, that in-person services may 

take place both indoors and outdoors subject to physical distancing, mask-wearing, 

and other requirements.  Dist. Ct. Dkt. 74-1 at 3-4.  It also stated, correctly, that 

“County Health Officer Orders may not be less restrictive than Orders issued by 

the State Public Health Officer,” id. at 1, but it went on to assert that “Except for 

places of worship, where a conflict exists between this Order and any state public 

order relating to controlling the spread of COVID-19 during this pandemic, the 

most restrictive provision controls,” id. at 3-4.  The exception in this latter 
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statement was incorrect as a matter of law.  Under the California Constitution, 

cities and counties “‘may make and enforce within [their] limits all local, police, 

sanitary, and other ordinances and regulations not in conflict with general laws.’” 

T-Mobile W. LLC v. City & Cty. of San Francisco, 6 Cal. 5th 1107, 1116, 438 P.3d 

239, 242–43 (2019) (quoting Cal. Const. art. XI, § 7) (emphasis added).  “[L]ocal 

legislation that conflicts with state law is void.”  Id. (citations omitted).  Thus, the 

LA County Order could permit, at most, the resumption of indoor worship subject 

to various restrictions as a matter of local law.  But it did not and could not 

supersede either the Blueprint or the Regional Stay At Home Order.   

Nor did anything in LA County’s December 19 Order purport to make a 

public health-based determination that indoor worship is safe so long as physical 

distancing, mask-wearing, and other precautions are taken.  Rather, the December 

19 Order made clear that it was solely based on the County’s legal conclusion that 

Roman Catholic Diocese of Brooklyn v. Cuomo, 141 S. Ct. 63 (2020) and other 

authorities required it to allow indoor worship services.  Accordingly, the Order’s 

purported (and now withdrawn) allowance of in-person worship services in LA 

County in no way suggests that other precautions (like capacity limits, masking, 

and distancing) represent a less restrictive alternative to the State’s restrictions.  As 

the State’s experts have explained, precautions such as distancing, masks, and 

cleaning protocols are “good . . . but insufficient” to mitigate the risk of COVID-19 
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transmission at indoor gatherings such as worship services in counties where the 

disease is “widespread” (i.e. Tier 1 counties) or in counties where hospital 

intensive care unit capacity is less than 15% (i.e. counties subject to the Regional 

Stay-At-Home Order).  Watt Decl. ¶¶ 98-100 (Dist. Ct. Dkt. 66-1); id. ¶¶ 44, 46; 

Rutherford Decl. ¶¶ 92, 101-06 (Dist. Ct. Dkt. 66-2); Stoto Decl. ¶¶ 32-26 (Dist. 

Ct. Dkt. 66-3); see also 9th Cir. Dkt. 7-2 at 12-13, 32-34.1  

Finally, it makes no difference that the December 19 Order pointed to rulings 

in Roman Catholic Diocese, 141 S. Ct. 63, and Burfitt v. Newsom, No. BCV-20-

102267 (Kern Cty. Super Ct. Dec. 10, 2020).  Dist. Ct. Dkt. 74-1 at 4 n.1.  The 

County Public Health Officer has no authority to declare State law unconstitutional 

 
1 Plaintiffs assert that the State has “conceded” that its experts are not 

qualified to provide the opinions asserted in their declarations.  E.g. 9th Cir. Dkt. 
14 at 3; 9th Cir. Dkt. 8 at 22.  That is incorrect.  At oral argument on a prior 
motion, far from conceding this point, counsel for the State stated that one of its 
experts, Dr. James Watt, Chief of the Division of Communicable Disease Control 
at CDPH, “is qualified to opine on [] how this virus transmits . . . the way that this 
virus transmits in indoor gatherings like a church service.”  See 
https://www.youtube.com/watch?v=XdkbgyNFbWA&t=1820s (26:45).  Indeed, 
the Court rejected any such concession, relying on Dr. Watt’s testimony and noting 
that “Harvest Rock did not offer a competing expert or any other evidence to rebut 
Dr. Watt’s opinion that congregate events like worship services are particularly 
risky.”  Harvest Rock Church, Inc. v. Newsom, 977 F.3d 728, 730-31 (9th Cir. 
2020), vacated, 2020 WL 7061630 (U.S. Dec. 3, 2020); see also Dist. Ct. Dkt. 77 
(relying on Dr. Watt’s testimony among other of the State’s experts).  Plaintiffs fail 
to show that the Court committed error in doing so.  Moreover, they point to 
nothing wrong with the credentials or qualifications of the State’s experts nor to 
any flaws in the opinions that they offer concerning the risk of transmitting 
COVID-19 during indoor gatherings such as worship services. 
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or otherwise unenforceable.  Only a court could do that, and no court has enjoined 

the State’s restrictions as violative of the Free Exercise Clause.2  For this reason as 

well the LA County’s orders have no impact on the State’s demonstration that its 

restrictions on worship services and other activities are narrowly tailored to serve 

the compelling interest in slowing the spread of COVID-19.  

II. THE REGIONAL STAY-AT-HOME ORDER 

It is unclear if Plaintiffs are challenging the Regional Stay-at-Home 

order.  When Plaintiffs moved for a temporary restraining order and/or preliminary 

injunction in the district court, they did not mention the Regional Stay-at-Home 

order.  See Dist Ct. Dkt. 58-1.  Nor did they present any evidence particular to the 

Regional Stay-at-Home order.  Moreover, in their motion on appeal, Plaintiffs once 

again did not mention the Regional Stay-at-Home Order.  See 9th Cir. Dkt. 3-1.  

 
2 As Defendant explained in his Opposition, and as the district court held 

below, Roman Catholic Diocese does not render the State’s Orders 
unconstitutional.  Dkt. 7-2 at 18-23; see also id. at 23-25.  As for Burfitt, in that 
case a Kern County Superior Court stated it would issue a preliminary injunction 
(but has not yet done so) under the California Constitution’s free exercise 
provision in favor of the particular plaintiff in that case, but not across the entirety 
of LA County or any of the other counties at issue in that case.  Burfitt v. Newsom, 
No. BCV-20-102267 (Dec. 10, 2020).  The Superior Court, however, relied on the 
California Constitution’s free exercise provision, which the Eleventh Amendment 
bars Plaintiffs from invoking here.  Pennhurst State Sch. & Hosp. v. Halderman, 
465 U.S. 89, 124-25 (1984). In addition, because the ruling in Burfitt is based on 
multiple errors, the State plans to appeal once the preliminary injunction order is 
actually issued. 
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The Regional Stay-at-Home Order, however, has been discussed by 

Defendant.  For example, in explaining the current restrictions on all activities in 

California to the district court, Defendant mentioned the Regional Stay-at-Home 

order, Dist. Ct. Dkt. 66 at 13, and provided a copy of it, Dist. Ct. Dkt. 67 at 123-

126 (Ex. 12).  The district court, in its order denying Plaintiffs relief, also 

mentioned the Regional Stay-at-Home Order.  Dist. Ct. Dkt. 77 at 4-5, 8.  And to 

provide this Court with an accurate description of the current restrictions in 

California, Defendant mentioned the order in its briefing here.  9th Cir. Dkt. 7-2 at 

14.   

III. THE STATE’S INDOOR SINGING AND CHANTING BAN 

Plaintiffs briefly mentioned the indoor singing and chanting ban in their 

district court motion, Dist. Ct. Dkt 58-1 at 10, and also briefly discuss the ban in 

their motion in this Court.  Pls.’ Mot. at ii, 5.  Plaintiffs, however, did not present 

any analysis or argument supporting a challenge to this restriction.  Indeed, the 

State’s ban against indoor singing and chanting is neutral and generally applicable 

because it applies across-the-board to all indoor gatherings, Dist. Ct. Dkt. 67 at 72, 

and singing and chanting at indoor congregate events create an exceptionally high 

risk of transmission, Watt Decl. ¶¶ 45-46; see also Dist. Ct. Dkt. 77 at 9 (finding 

that “singing and shouting, which expel more viral droplets, are riskier activities 

than sitting silently”).  Nothing in Roman Catholic Diocese suggests otherwise.  
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Indeed, as Justice Gorsuch appeared to acknowledge in his concurring opinion, the 

Constitution allows a State to require churches to take reasonable precautions, 

including “forgoing singing.”  Roman Catholic Diocese, 141 S. Ct. at 69 (Gorsuch, 

J., concurring).  

Plaintiffs’ only argument as to the indoor singing and chanting ban is that “No 

similar restriction is placed on singing ‘Happy Birthday’ in a restaurant or 

Christmas carols in a mall.”  Pls.’ Mot. at 5.  Plaintiffs are wrong.  No one can sing 

“Happy Birthday” indoors at a restaurant as these are closed in Tier 1 counites and 

under the Regional Stay-at-Home order.  Dist. Ct. Dkt. 67 at 65; see also Dist. Ct. 

Dkt. 67 at 72.  And singing in restaurants and gathering at malls to sing Christmas 

carols would be prohibited under the guidance that applies across-the-board to all 

indoor gatherings and prohibits singing.  Id.   

IV. NUMBER OF HARVEST ROCK’S CHURCHES IN LOS ANGELES COUNTY 

Defendant does not have information on the number of Harvest Rock’s 

member churches operating within or outside of Los Angeles County.  Plaintiffs 

did not include this information in their complaint and only asserted that their 

organization includes 162 member churches throughout California.  Dist. Ct. 

Dkt. 1 ¶¶ 41, 54.  Plaintiffs submitted a list of its churches to the district court in a 

declaration attached to its reply brief in support of its preliminary injunction 
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motion, Dist. Ct. Dkt. 68-2, but Defendant objected that the declaration was 

improperly submitted, Dist. Ct. Dkt. 71. 

CONCLUSION 

The Court should deny Plaintiffs’ Motion. 

Dated:  December 31, 2020 
 

Respectfully Submitted, 
 
XAVIER BECERRA 
Attorney General of California 
THOMAS S. PATTERSON 
Senior Assistant Attorney General 
BENJAMIN M. GLICKMAN 
Supervising Deputy Attorney General 
SETH E. GOLDSTEIN 
Deputy Attorney General 
 
/s/ Todd Grabarsky    
TODD GRABARSKY 
Deputy Attorney General 
Attorneys for Defendant and Appellee 
Governor Gavin Newsom  
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CERTIFICATE OF COMPLIANCE 

The undersigned certifies that this brief complies with the length limits 

permitted by the Court’s Order.  The brief is 1,899 words excluding the portions 

exempted by Rule 32(f).  The brief’s type size and type face comply with Fed. R. 

App. P. 32(a)(5) and (6). 

Dated:  December 31, 2020 
 

/s/ Todd Grabarsky 
TODD GRABARSKY 
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CERTIFICATE OF SERVICE 

I hereby certify that on December 31, 2020, I electronically filed the 

foregoing document with the Clerk of the Court by using the CM/ECF system.  

I certify that all participants in the case are registered CM/ECF users and that 

service will be accomplished by the CM/ECF system. 

Dated:  December 31, 2020 
 

/s/ Todd Grabarsky 
TODD GRABARSKY 
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